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SUMMARY OF GUIDING PRINCIPLE AND RECOMMENDATIONS 


Your Select Committee on Retail Store Hours adopts the following principle 
and makes the following recommendations: 


Guiding Principle 


The Committee supports the principle of a common pause day in Ontario. 
Legislation regulating retailing on holidays, including Sundays, should 
therefore be structured to support the maintenance of such a common pause 
day, or day of rest. 


Recommendations 


Lk The primary responsibility for the administration of the Retail 
Business Holidays Act, or other legislation relating to retailing on 
holidays, should remain that of the provincial government. 


Le In exercising its administrative responsibilities, the Ontario 
government should formulate the general framework and policy 
standards for the operation of the Retail Business Holidays Act. 


5: The municipal level of government should retain the right under the 
Retail Business Holidays Act to exercise specified delegated 
authority, for example, decisions on the designation of local tourist 
areas. 


4. The Ontario Municipal Board should be designated within the Retail 
Business Holidays Act as the appeal body in connection with municipal 
decisions exercised under this Act. 


5: The Retail Business Holidays Act should be amended through the 
addition to subclause 3(1)(a) of bookstores, record stores, stores 
selling videotapes, photographic studios and private art galleries 
engaged in the retail sale of works of art and to permit the carrying 
on of a retail business on a holiday in an art gallery. These exempt 
retail activities should however be bound by the staffing and store 
size restrictions of subclauses 3(1)(b) and (c), respectively, of the Act. 


6. The Retail Business Holidays Act should be amended to delete the 
phrase "tobacco or articles required for the use of tobacco" under 
subclause 3(1){a)(ii). 


ap The Retail Business Holidays Act should be amended to provide under 
subclause 3(l)(c) that such exempt retail establishments be 
self-contained and have under one roof a total area, used for serving 
the public or for selling or displaying to the public in the 
establishment, of 2,400 square feet [223 square metres] or less. The 
intent of such an amendment is to specifically make the "roping off," 
or temporary closing off by any means of larger stores, as currently 
practiced, illegal under the legislation. 
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The Retail Business Holidays Act should be amended to delete "except 
as sundries" from subclause 3(2)(b) and thereby serve to firmly restrict 
the range of merchandise permitted to be sold by pharmacies on 
Sundays and holidays. However, the Act should be further amended so 
that this merchandising restriction does not apply to small 
pharmacies, i.e. those establishments with a total area used for 
serving the public or for selling or displaying to the public of less than 
2,400 square feet [223 square metres]. 


The Retail Business Holidays Act should be amended, through an 
addition to subclause 3(3), to permit flea markets and rummage sales 
to operate on holidays. However, such retail activities should be 
restricted to the sale of second-hand or used merchandise with other 
goods only offered for sale as sundry items. 


The Retail Business Holidays Act, subclause 3(3)(b), should be 
amended to permit the retail sale of nursery stock, flowers and 
gardening needs and supplies without an implied legislative restriction 
on the sale of such products on holidays. The wording "accessory 
gardening supplies" should be replaced by "gardening supplies." 


The Retail Business Holidays Act should be amended, through the 
addition of a subclause 3(3)(d), to permit the retail sale of Christmas 
trees on holidays during the month of December. 


The Government of Ontario, with the Ministry of Tourism and 
Recreation playing a lead role, should undertake appropriate analyses 
to develop a provincial framework and policy standards which would 
define provincial objectives for holiday retailing in support of tourism 
in Ontario. Such a provincial framework should develop a definition 
of tourism and be designed to assist municipalities in their 
consideration of local tourist area by-law exemptions under the Retail 
Business Holidays Act. 


The Retail Business Holidays Act, clause 4, should be amended to 
require that a municipality, prior to the consideration and/or passage 
of a "tourist area by-law," shall prepare and adopt a local tourism 
strategy or plan. Where appropriate such a plan shall take into 
consideration the provincial framework and _ policy’ standards 
[Recommendation 12]. The municipal plan should define the desired 
role and function of tourism in the community and discuss the 
potential role of holiday tourist retailing in the community in 
particular. This plan shall then be used by the local council in their 
consideration of local tourist area by-laws. 


Until the development of a provincial tourism policy framework and 
related municipal tourism strategies or plans, all "tourist area 
by-laws" adopted under the Retail Business Holidays Act should be 
recognized to remain in force. 


The Retail Business Holidays Act, subclause 4(2), should be amended 
so that "essential" is replaced by either "important" or "desirable." 


The government should expeditiously reintroduce and proceed with 
Bill 184 - An Act to amend the Retail Business Holidays Act, 1986 and 
Bill 185 — An Act to amend the Employment Standards Act, 1986. 


The penalty provision under the Retail Business Holidays Act should 
be amended to provide for a fine equal to 100 percent of gross sales 
and/or services for the day of the violation plus a fine of up to $1,000. 


INTRODUCTION 


The establishment of the Select Committee on Retail Store Hours, with the 
concurrence of the House leaders, was announced in the Legislative Assembly 
by Mr. Robert Nixon, MPP and Government House Leader, on January 13, 
1987. Pursuant to Order of Reference dated January 27, 1987, which stated 
that "a Select Committee on Retail Store Hours be appointed to review and 
report its recommendations pertaining to Sunday Shopping and Retail Store 
Hours," the Committee is pleased to present its report to the Legislative 
Assembly. The establishment of this Committee to review the "Sunday 
shopping" issue follows the December 1986 decision of the Supreme Court of 
Canada which upheld the constitutionality of Ontario's Retail Business 
Holidays Act. The Committee sincerely believes that the guiding principle 
and recommendations (17) contained herein will serve as a valuable guide for 
updating the legislation regulating the conduct of retail activities on holidays, 
including Sundays, in Ontario. 


These recommendations were guided by the principle, unanimously supported 
by the Committee, of a common pause day in Ontario. The recommendations 
seek to achieve a system of greater fairness and equity in the regulation of 
retail activity in Ontario on holidays, including Sundays, while permitting 
acceptable retail activities on these days in our modern society. At the same 
time the Committee unanimously rejects the notion of "wide-open" Sunday 
shopping for Ontario. Some of the recommendations also address other 
related matters, e.g. employee protection, pertaining to the requirement of 
some retail workers to work on Sunday. In this regard the Committee, based 
upon the extensive submissions and review of appropriate background and 
research materials, has sought to more comprehensively address the issue of 
Sunday shopping and not simply to deal with matters within the current Retail 
Business Holidays Act. While most of the recommendations pertain to the 
responsibility of the Solicitor General for the Act, other matters relate to the 
responsibilities of the Ministry of Tourism and Recreation [Recommendation 


12] and Ministry of Labour [Recommendation 16]. 


Following extensive notification in which more than 1,100 notices were mailed 
to concerned parties and advertisements were placed in approximately 260 
daily and weekly newspapers across Ontario from early to mid February, the 


Committee began its public hearings in Toronto on February 16, 1987. 


Since the Committee only received its authority to sit on Thursday, February 
12, 1987, with notices being sent out on Friday, February Ta. 19S) and 
newspaper advertisements appearing during the week of February 16, 1987, 
the Committee recognizes that the time span between notice being given and 
the commencement of hearings was extremely "tight" and in some instances 
overlapped. The Committee apologizes for any unintentional inconvenience 
imposed upon any individual or organization wishing to make an oral or 
written presentation or submission. Nonetheless, every effort was made to 
accommodate those wishing to appear before or make a written submission to 


the Committee. 


The Committee held 13 days of public hearings in Toronto, Barrie, Cambridge, 
London, Windsor, Thunder Bay, Sault Ste. Marie, Sudbury, Ottawa and 
Kingston. The public hearings were completed in Toronto on April 23, 1987. 
During the course of these hearings the Committee heard oral presentations, 
and in most cases received related written submissions, from some 84 
individuals, organizations, churches, labour groups, private citizens, large and 
small retailers, and municipalities. On the first afternoon of the Committee's 
public hearings the report (April 1986) of the Ontario Progressive 
Conservative Task Force on Extended Shopping Hours was tabled and 
highlighted before the Select Committee. In total some 525 written 
submissions were received by the Committee. The Committee also received 
extensive background materials from the research staff of the Legislative 
Research Service. The Committee wishes to thank each of the contributors, 
who, often with short notice, took the time to appear before or make 
submissions to the Committee. The Committee was impressed by the quality 
of the oral and written submissions. 


At the conclusion of its final day of public hearings on April 23, 1987, the 
Committee also considered a motion by Ed Philip, MPP, that "the matter of 
municipal regulation of racetrack recreation, as contained in the presentation 
by the City of Toronto, be a topic for consideration by this Committee." This 
motion was prompted by municipal and related community concern over the 
local impact within the Beaches—Woodbine area of Toronto of Sunday racing 
at Greenwood Race Track. After extensive discussion, however, the 
Committee negatived this motion on the grounds that this matter was felt to 


be beyond the primary mandate of the Committee. 


In addition to the public hearings the Committee met in camera for seven 
days between May 4-20, 1987, in order to formulate this report and its 
recommendations. Throughout this process Terry O'Connor, MPP, Oakville, 
despite an illness and continuing medical treatment, ably and conscientiously 
performed his duties as Chairman. All Committee members and staff wish 
him a prompt and full return to good health. 


The Committee also wishes to acknowledge the conscientious and valuable 
support of staff. Lynn Mellor, Clerk, who was also assisted by Douglas 
Arnott, Clerk, gave every consideration to ensure that individuals and 
organizations were allowed the opportunity to present their viewpoints to the 
Committee, and also efficiently handled the Committee's often "tight" travel 
arrangements. Jerry Richmond of the Legislative Research Service served as 
the Committee's Research Officer and with the assistance of Catherine Evans 
and other colleagues provided necessary background information and a 
"Summary of Recommendations" for the Committee. At the Committee's 
direction Mr. Richmond drafted this report. 


The Committee understands that Sunday and holiday shopping is an issue 
which often generates strong opinion from either opponents or proponents. 
While building upon the current framework of the Retail Business Holidays 
Act, the Committee believes that this report outlines a framework for the 
revamping of this law and other related labour legislation in a fair and 
reasonable manner. The Committee looks forward to the timely introduction 
of legislative proposals in the Legislative Assembly to give effect to the 


recommendations of this report. 


GUIDING PRINCIPLE RELATING TO REGULATION OF 
RETAILING ON HOLIDAYS, INCLUDING SUNDAYS, IN ONTARIO 





Before making more specific recommendations for the legislative framework 
to regulate retail activities on holidays, including Sundays, in Ontario and 
related matters, the Committee wishes to set out a common principle to guide 
the specific features of such legislation. There was unanimous support by all 
Committee members for the basic principle of a common pause day in 
Ontario. All Committee members therefore believe that legislation 


regulating retailing on holidays in Ontario should support the maintenance of 


such a common pause day, or day of rest. This is particularly true in the 
aftermath of the Supreme Court of Canada decision of December 1986 which 
upheld the constitutional validity of Ontario's Retail Business Holidays Act 
under the freedom of religion and conscience provision of the Canadian 


Charter of Rights and Freedoms. 


The Committee also recognizes that this common pause day has come to be 
generally regarded as Sunday due to the influence of traditional, cultural, 
social and religious factors in our society. However, in its continued support 
for the "Saturday closing option" within the current legislation, the 
Committee also accepts the need to accommodate the minority interests of 
other cultural-religious groups who seek to refrain from commercial pursuits 


on Saturday. 


In supporting this principle of a common pause day, the Committee 
understands that in our modern society there is widespread support and 
acceptance for some level of retail activity on holidays and Sundays. These 
types of permitted activities fall in the general areas of convenience, some 
essential services, some recreational-amusement, educational, cultural and 


tourist-related activities, and other exemptions as discussed below. 


At the same time, in the interest of efforts to promote and preserve the 
quality of family life in Ontario, the Committee rejects "wide-open" Sunday 
and holiday retailing as has become the norm in many major urban centres in 
Alberta and British Columbia and in many American states. The Committee 
strongly believes that "wide-open" Sunday shopping in Ontario would represent 
an added pressure in our "fast-paced society" and a strain upon the family 
structure. This strain would be imposed particularly on the families of retail 
employees, many of whom are women, who might then be required to work on 
Sunday. The Committee also believes that "wide-open" Sunday shopping 
would have an adverse impact upon common time together for primarily 
female-led single parent families. Similarly it is recognized that on Sunday 
child care facilities are not generally available, public transit operates on 
reduced schedules, and open Sundays could lead to the need for more 
publicly—sponsored family support services. All of these factors would impose 
unwarranted and unnecessary strain upon the family which is regarded as a 


key pillar of Ontario society. 


The Committee also wishes to draw attention to the fact that the principle of 
a common pause day enjoyed wide support among a broad spectrum of 
individuals and organizations who either appeared before or made submissions 
to the Committee. These supporters, as noted in the following excerpts from 
submissions, included labour organizations, major churches, commercial 


organizations and some retailers. 


The Ontario Federation of Labour emphasized the following key points in 
support of a common pause day: 


Sunday is the only day left that they [i.e. retail workers] 
can count on to pursue their own personal interests, and 
spend time with their families, especially those having 
members of their family at work or school from Monday 
to Friday. 


The stresses of modern day living - crowding, traffic 
jams, noise pollution, rushing to meet time deadlines, 
insecurity, a worry about unemployment, and the 
problems of paying the bills - all of them are causing 
nervous disorders amongst workers. Extension of 
working hours or reorganization of work schedules away 
from the norm, encroaching on the workers' leisure 
time, will only aggravate the problems. [pp. 2-3] 


The Catholic Archdiocese of Toronto, Office of Social Action, stressed: 


In a pluralistic society not every religious group has the 
same Sabbath. The Christians have Sunday, the Jews 
Saturday, the Muslims Friday. It is, however, beneficial 
for all workers to have one common day of rest, 
whatever their religious community, even while they 
should be given the opportunity of observing their 
religious faith as well. The fact that we have one 
common day of rest in Ontario allows retail workers of 
any faith and those who do not adhere to a religious 
faith the certainty that they will be able to meet their 
families and friends to share activities and to celebrate. 


[pp. 1-2] 


In the final paragraph of its written submission to the Committee, the Ontario 
Provincial Council of the United Food and Commercial Workers concluded: 


We believe that part of the high quality of life Ontario 
enjoys is due to a common day of rest in which family 
and friends can be together, reinforce the bonds of 
kinship and community, and share more fully in the 
cultural life of our province. Do not diminish this to 
serve a handful of commercial interests. [p. 2.] 


The United Church of Canada, in its submission in support of a common pause 
day, stated: 


The common pause day should provide the individual 
with protection from being squeezed out of the 
protection of the five or six-day work week. It also 
should provide individuals with the opportunity to 
exercise their right to freedom of religion, including the 
right to gather with their community of faith for 
corporate worship. Given the present make-up of 
Ontario, it is still the most practical approach to 
designate Sunday as a common pause day, with 
provisions for exemptions to allow an alternative day for 
people who are members of faith groups for whom those 
days are designated for corporate worship. [p. 1] 


The Ontario Convenience Stores Association supported the retention of 
Sunday as a day of rest by reiterating: 


That the government of the province of Ontario is 
herewith petitioned to retain the Retail Business 
Holidays Act, to retain Sunday as a day of rest except 
for essential services as now legislated, and to protect 
the livelihoods and jobs of the tens of thousands of 
independent entrepreneurs and employees who serve the 
people of Ontario so well as part of the retail food 
industry. [p. 4.] 


In a written submission from the management and staff of the Canadian Tire 
store (Peter B. Edmonson Enterprises Ltd.) on London Road in Sarnia, Ontario, 
it was indicated that: 


The Management and Staff of this Canadian Tire 
Associate Store are vehemently opposed to Sunday and 
Statutory Holiday openings. We feel that the question 
of Sunday and Holiday openings is not only one of 
economics but, more importantly, a question of 
quality-of-life for our people. 


Sunday is an important family time. It is very often the 
only day the entire family are [sic] able to spend 
together in religious, cultural and recreational activity. 
It is often a day set aside to reaffirm family closeness. 
[p. 1.] 


On the other hand, some retailers and organizations, as noted in the following 


excerpts, advocated more wide-open Sunday and holiday shopping in Ontario. 


In its submission the Hudson's Bay Company and Simpsons made the following 
key points: 


Experience in both the U.S. and in the provinces of 
Alberta and British Columbia have [sic] demonstrated to 
us that consumer buying capacity, or their decision to 
spend a greater percentage of the disposable income pie 
rather than put it into savings, will expand to meet the 
possibility of purchasing goods and services within a 
seven day period. As a result of Sunday shopping, retail 
sales in our stores in the provinces of Alberta and 
British Columbia have expanded by a minimum of 9 
percent. The Sunday share of weekly sales in our stores 
in these provinces is approximately 11 percent. [p. 7] 


We do not know the exact impact of Sunday store 
openings on new job opportunities in the entire retail 
sector. However, if we use The Bay/Simpsons as an 
example, Sunday store openings will have a staff of 941 
employees per Sunday throughout Ontario which 
translates to the creation of 488 full time or 
"equivalent" employee hours. [p. 12] 


Without Sunday shopping, families are forced to do their 
shopping, including price comparisons, market 
availability etc., during the evening, after a day of work 
or on a Saturday which is the busiest shopping day of the 
week. Because Saturday is many people's only free day 
to shop, other leisure activities have been relegated to 
Sundays only. We submit that if Sunday shopping was 
allowed, many of the family leisure activities which 
currently take place on Sunday would be spread out over 
Saturday and Sunday. [p. 25] 
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This submission concluded by recommending that the Act "be changed to allow 
all retailers to open or to legislate all merchandisers of goods and services 
closed on Sundays." It was also maintained that: 


...if we are truly committed, as a society, to 
respecting a common pause day, the law must also 
restrict movie theatres, restaurants, public art galleries, 
museums, ballparks and any other non-essential service, 
including convenience stores. [Hudson's Bay Company, 
Press Release, February 18, 1987, p. 2] 


The Freedom Party of Ontario supported unrestricted shopping: 


. making a living through peaceful honest trade should 
NEVER be considered a crime. For that reason, we 
think that the RETAIL BUSINESS HOLIDAYS ACT 
SHOULD BE ABOLISHED. [p. 1] 


Furthermore, it was maintained that: 


Surely, family units are bound together by much 
stronger ties than whether or not Sunday shopping is 
legally allowed. 


There's no question that having a day of rest - 
particularly a COMMON day of rest with our families, 
friends, and loved ones -— is a desirable thing for many. 
But to restrict the rights of our fellow citizens to 
achieve that end is not the proper or tolerant action to 
take in a free and democratic society. 


Ironically, lack of income is the single leading cause of 
marital breakdowns, a problem that, in a small way, can 
be alleviated by the increased opportunities presented 
by Sunday openings. [p. 4] 


In conclusion, the Committee heard and reviewed these various viewpoints on 
the Sunday shopping issue, but strongly and unanimously concluded that the 
principle of a common pause day in support of family values was worthy of 


continued support. 


1] 


Guiding Principle Supported by the Select Committee 


The Committee supports the principle of a common pause day in 
Ontario. Legislation regulating retailing on holidays, including 
Sundays, should therefore be structured to support the maintenance of 
such a common pause day, or day of rest. 


ADMINISTRATION OF THE RETAIL BUSINESS HOLIDAYS ACT 


In its deliberations on this matter the focus of the Committee's discussion was 
the extent to which the administration of the Retail Business Holidays Act, or 
other legislation relating to retailing on holidays should be retained by the 
provincial government or alternatively transferred or delegated to the 
municipal level of government. In the interests of uniformity and consistency 
across Ontario, the Committee reached unanimous agreement that the 
primary responsibility for the administration of the Act should remain with 
the province, as the senior level of government. In performing this 
responsibility the province should set out the general framework and policy 
standards under this legislation for the regulation of retail activities on 
holidays across Ontario. 


Nonetheless, the Committee also agreed that the municipal level of 
government should retain the right under the legislation to exercise certain 
delegated responsibilities, for example, the decision with respect to the 
designation of local tourist areas. As outlined in greater detail in following 
sections of this report this local municipal authority, however, should be 
exercised under a general provincial policy framework. In favouring the 
continued exercise of municipal authority, the Committee recognizes that this 
level of government is "closer to the people" and better able to take account 


of and understand diverse and particular local requirements. 


As a new feature of the exercise of municipal authority under Ontario's retail 
business holidays legislation, the Committee unanimously believes that there 
should be a specified body to allow interested parties a quasi-judicial avenue 
of appeal from municipal decisions. It was noted in the Committee's 
deliberations that such an appeal mechanism, for example, could allow appeal 


of a municipal decision to designate or not to designate a local tourist area. 
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Concerned individual citizens, ratepayer groups, affected merchant(s), or 
neighbouring municipalities, among other concerned parties, were mentioned 
as possible appellants. The Committee sincerely believes that such an appeal 
mechanism would add a necessary element of fairness and equity to the 
review of local actions. The Committee notes that an appeal process to the 
Ontario Municipal Board (OMB), has been a long established and accepted 
feature of local municipal land use and planning decisions in Ontario. 


After accepting the basic notion of an appeal process for municipal decisions 
relating to local retail business holidays matters, extensive debate ensued 
over the proper body to exercise such a function. The initial question was 
whether such an appeal should be to a new appeal body or to an existing body 
which would be given added responsibilities. The Committee then focussed 
upon whether such an appeal might lie with the Ombudsman or with the OMB. 
A majority of Committee members concluded that such an appeal should lie 
with the OMB, which would therefore be given additional responsibilities. It 
was also understood and accepted that the Office of the Ombudsman would 
have "complaint review authority" over appeal decisions of the OMB. If the 
OMB were to be given this appeal responsibility, an interested party to such 
an appeal who disagreed with the OMB decision could then go to the 
Ombudsman with a complaint against the OMB on that issue. This would be in 
general harmony with the current function of the Ombudsman to investigate 
complaints against decisions of government boards. 


In reaching this decision, the long-standing experience and familiarity of the 
OMB with municipal and planning matters was cited. The Committee is 
confident that the OMB could develop the necessary expertise to handle 
Retail Business Holidays Act municipal appeals. Such an appeal mechanism 
would provide interested parties with a specific and it is hoped effective 
appeal route. The Committee believes that such an appeal mechanism would 
be superior to present provisions where municipal decisions in this regard may 


only be challenged in the courts. 
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Recommendations 


i The primary responsibility for the administration of the Retail 
Business Holidays Act, or other legislation relating to retailing on 
holidays, should remain that of the provincial government. 


in In exercising its administrative responsibilities, the Ontario 
government should formulate the general framework and policy 
standards for the operation of the Retail Business Holidays Act. 


3; The municipal level of government should retain the right under the 
Retail Business Holidays Act to exercise specified delegated 
authority, for example, decisions on the designation of local tourist 
areas. 


ae The Ontario Municipal Board should be designated within the Retail 
Business Holidays Act as the appeal body in connection with municipal 
decisions exercised under this Act. 


HOLIDAYS AND SPECIAL EXEMPTIONS 


The Committee engaged in extensive discussion on whether Boxing Day should 
continue to be regarded as a holiday for the purposes of the Retail Business 
Holidays Act, and concluded that this day should be retained as a defined 
retail holiday under the legislation. It was felt that there is already adequate 
shopping time available during the busy Christmas and post—Christmas 
season. The removal of this day as a defined holiday could also place added 
pressure upon retail workers who could be required to work on this day after 
the normally busy Christmas season. With this day as a holiday, retail workers 
could spend this time with their families. Furthermore, the Committee 
agreed that "Boxing Day sales" by many retailers could, and actually have 
been, conveniently scheduled on the most convenient day following Boxing 
Day. In view of this support for retaining Boxing Day as a retail holiday, no 


specific recommendation is made on this matter. 


On the related matter of possible additional extended shopping hours or days 
around Christmas, the Committee similarly believes that there are currently 
adequate opportunities for the public to shop during this key retail season. No 


recommendations are therefore made on this matter. 
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In response to specific deputations, in particular from individuals and 
organizations in Thunder Bay (e.g. Mr. Victor Sandalls, Convenor - 
Handicapped Christmas Shopping, Multiple Sclerosis Society — Thunder Bay; 
Mr. Don Smith, Assistant to Iain Angus, MP, Thunder Bay—Atikokan; and 
Handicapped Action Group Incorporated of Thunder Bay), the Committee 
discussed a retail holiday shopping exemption to specifically serve 
handicapped or disabled persons. After extensive consideration of this 
matter, consensus emerged that it would be inappropriate for such a 
special-purpose exemption to be included in the legislation. It was felt that if 
such authority was granted to municipalities across Ontario, this provision 
would be difficult to enforce equitably. If various stores were, for example, 
allowed to open on various holiday(s) the general public would gain the 
perception that the legislation itself was being inequitably enforced. In 
conclusion, the Committee believes that adequate arrangements could now be 
made, with the cooperation of public service groups and retailers under the 
current legislation, to meet the special shopping needs of the handicapped or 
disabled during off-peak retail shopping days or hours. No specific 


recommendation is therefore forthcoming on this matter. 


The Committee also discussed a possible local municipal-wide exemption from 
the Act to correspond with, or complement, major unique local athletic, 
cultural-recreational or heritage events. While there was general support for 
such a provision, it was decided that this matter would be best addressed 
within the scope of the current "tourist area by-law" provisions of the current 
subclause 4(2) of the Act. This matter is therefore discussed in detail later in 
the report. 


EXEMPTIONS 


In its deliberations on this matter the Committee first recognized that the 
definition of exemptions is a key feature of the legislation and also a matter 
of concern among many of those who made submissions to the Committee. At 
the outset the Committee unanimously agreed, in keeping with its support for 


a common pause day, to create no more exemptions than necessary. 


15 


Preliminary discussions also considered whether a "thematic" or "specific" 
approach should be taken to the task of defining exemptions. Under the 
thematic approach general categories of exempt retail activities, such as 
essential, cultural, recreational, seasonal, educational and institutional, might 
initially be identified with a subsequent definition of specific exempt types of 
retailers. Under the specific approach specific types of exempt retailers, 
along the lines of the existing Retail Business Holidays Act, would be defined. 


It was finally decided to use the framework of the existing Act with its 
specific approach to defining exemptions as the model for the Committee's 
treatment of this matter. This approach was felt to be more in keeping with 
the general desire of the Committee to limit retail exemptions and with the 
objective of preserving a common family pause day and promoting the 
integrity of the family in modern Ontario society. Under this framework the 
Committee nonetheless unanimously agreed that some retailing on holidays — 
relating primarily to the provision of essential or emergency services, 
entertainment and recreational activities, educational and cultural pursuits, 
and some seasonal activities —- was generally appropriate in Ontario. Some 
retailing related to tourism was also generally accepted, although the tourism 
exemption itself is specifically dealt with in the following section of this 
report. 


On cultural and educational grounds the Committee unanimously agreed that 
bookstores and private art galleries engaged in the selling of works of art 
should be exempt under subclause 3(1)(a) of the Act. For similar reasons the 
Committee agreed that record stores and stores selling videotapes should be 
exempt under the legislation. On cultural grounds it was also agreed that 
photographic studios should be exempt under this section of the Act. 
However, inclusion under subclause 3(1)(a) of the Act would ensure that only 
small establishments, less than 2,400 square feet and within the specified 
staffing limitations, of this nature would be able to open on holidays in 


Ontario. 


The Committee also recognizes and generally supports Bill 188 - An Act to 
amend the Retail Business Holidays Act, 1987, a Private Members Bill that 
was introduced into the Legislature by Mr. George Ashe, MPP, and received 
second reading on February 12, 1987 - subject, however, to the Committee's 
position, as expressed in the previous paragraph, of restricting such an 
exemption to small stores. This Bill proposed an exemption under the Act for 


16 


bookstores and the carrying on of a retail business in an art gallery. The 
exemption of this retail activity is consistent with the Committee's proposed 
exemption for private art galleries and is therefore reflected in the 


Committee's recommendation. 


In considering exemptions under subclause 3(1), the Committee discussed the 
treatment of confectionery stores. Clarification was obtained from legal 
staff of the Ministry of the Solicitor General who stated that since these 
stores would be engaged in the sale of "foodstuffs" they could qualify for an 
exemption under the specific provisions of subclause 3(1)(a)(i). These retail 
activities would also be bound by the requirements of subclauses 3(1)(a), (b) 
and (c) of the Act. 


The Committee was also conscious and sensitive to emerging trends in 
society. In recent years there have been legislative initiatives to move to 
restrict the promotion of smoking and smoking in public places. These actions 
are motivated by legitimate efforts to improve public health. In conformity 
with these concerns, the Committee believes that it is inappropriate for the 
Act, subclause 3(1)(a)(ii), to specifically mention "tobacco or articles required 
for the use of tobacco." The specific mention of such products or articles 
could appear to be promoting the use of tobacco or tobacco products. In 
reaching this conclusion, however, the Committee understands that currently 
exempt convenience stores would still be permitted to sell tobacco or tobacco 
products as sundry items on holidays as part of their current business 
operations. Specialty tobacco or tobacco product stores would, however, 


continue to be bound by the holiday closing provisions of the legislation. 


The Committee then engaged in extensive debate associated with the 
appropriateness of the 2,400 square feet - or small store restriction — under 
subclause 3(1)(c) of the Act. Of particular concern was the contentious 
practice, as identified during the Committee's public hearings, of many larger 
stores "roping off" their premises or putting up other temporary barriers to 
"meet" these requirements and remain open on Sundays and holidays. The 
Committee also recognized that "roping off" could create complications for 
police in attempting to equitably and reasonably enforce the legislation across 


the province. 
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The Committee concluded that 2,400 square feet is a reasonable and adequate 
size for small stores to be permitted to operate on Sundays and holidays in 
Ontario. Furthermore, it also concluded that "roping off" is inappropriate and 
not in keeping with the spirit and intent of the Act and the Committee's 
over-riding support for the principle of a common pause day. The Committee 
therefore believes that "roping off" should not be permitted and that only 
stores that are no more than 2,400 square feet and self-contained under one 
roof should be permitted to open on Sundays and holidays under this 
exemption. An amendment to the Act to effect a firm size restriction would 
eliminate "abuses" under the current legislation and provide protection and 
business opportunities for small merchants who have come to heavily rely 
upon Sunday and holiday trade. 


In view of the Committee's intention to firmly limit the size of store 
permitted to operate on holidays under subclause 3(1), it was then proposed 
that the staffing restriction under subclause 3(1)(b) be deleted. With only 
small stores permitted to open, it was felt that it would now be appropriate 
for such stores to be adequately staffed to reflect the variety of these retail 
operations and their individual customer service needs. Some concerns, 
however, were raised with regard to the employment implications of the 
removal of this restriction and the likely requirement for more retail workers 
having to work on Sunday and holidays. It was also felt that workers in such 
small retail operations would probably not be organized and that the removal 
of the staffing limitation could lead to labour abuses. 


In conclusion, a majority of Committee members felt that it was appropriate 
to retain the current staffing restrictions as this was in keeping with support 
of a common pause day. It was felt that removing this restriction could open 


up potential "loop—holes" for the contravention of the legislation. 


The next major issue discussed was the treatment of drug stores or 
pharmacies under the legislation. The Committee accepts that pharmacies 
engaged in the dispensing of drugs and related pharmaceutical, therapeutic, 
hygienic or cosmetic products can appropriately be open on Sundays or 
holidays on the grounds of providing essential or emergency services. Based 
upon its public hearings, the Committee appreciates that the controversy with 
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pharmacies is primarily associated with the growing trend towards "drug 
marts," which also stock a wide variety of non-pharmaceutical general 
merchandise, being open on Sundays and holidays. The Committee believes 
that the sale of such non-drug items, which may comprise a majority of the 
sales of such stores under the "sundries" provision of subclause 3(2)(b), is 
threatening the desired intent of the legislation. The Committee also 
appreciates that the current sale of such non-drug sundry items by large drug 
marts is difficult to restrict by sales staff and equally difficult for law 
enforcement officers to enforce. It therefore unanimously concluded that the 
"except as sundries" phrase in subclause 3(2)(b) should be removed from the 


legislation. 


In its further consideration of the "pharmacy exemption," the Committee 
reiterated its previous intent of allowing exempt smaller stores greater 
liberty to operate profitably on Sundays and holidays. Therefore it decided to 
allow small pharmacies, i.e. those of 2,400 square feet or less, the freedom to 


still offer sundry items for sale. 


In recognition of the seasonal and often recreational nature of flea markets 
and rummage sales, the Committee agreed that it would be appropriate to 
now permit these types of retail activities to operate on holidays, including 
Sundays, in Ontario. So as not to pose unfair competition to other retailers 
who are not legally permitted to open on holidays, such flea markets or 
rummage sales should be restricted to the sale of second-hand or used 
merchandise and no other goods should be offered for sale except as sundry 


items or "minor sidelines." 


In considering the retail sale of nursery stock, flowers and accessory 
gardening supplies on holidays, as now permitted under subclause 3(3)(b) of the 
Act, the Committee agreed that this provision should be broadened to permit 
the sale of nursery stock, flowers and gardening supplies and needs. This 
modification would serve to recognize the realities of the market place and 


allow such retailers to properly serve the public. 


In its consideration of seasonal retail activities, as mow covered under 
subclause 3(3)(c) of the Act, the Committee unanimously agreed that it was 
appropriate for exemptions of this nature to be slightly expanded to include 


retail sales of Christmas trees during the month of December. 
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The Committee noted that an exemption of a similar nature applies under 


Nova Scotia's Retail Business Uniform Closing Day Act. 


The Committee then proceeded to extensively discuss the Saturday closing 
option, i.e. subclause 3(4) of the Act. The Committee recognized and 
supported subclause 3(4) which does not require a "religious test" for retailers 
to avail themselves of the Saturday closing option. 


Debate focussed on whether the current staffing (up to 7 persons serving the 
public) and store size restrictions (less than 5,000 square feet) should be 
retained, modified or deleted entirely. The submissions of the Canadian 
Jewish Congress and Seventh-Day Adventist Church — Ontario Conference, as 
Saturday Sabbath observers, supported removing these restrictions. The City 
of Toronto's submission presented by Mayor Art Eggleton similarly supported 
removing these restrictions. The following major points were raised in 
support of removing restrictions on the Saturday closing option: human rights 
issues; the need to better recognize the multi-cultural nature of Ontario 
society; the need to remove an inequity; the assertion that the current 
restrictions are discriminatory; and the fact that Sunday will always be a 
poorer business day than Saturday. 


On the other hand, the following major concerns were raised in support of 
retaining the current restrictions. It was maintained that even with the 
current restrictions, the needs of affected retailers and shoppers are 
reasonably met. The fact that more workers would be required to work on 
Sundays if the restrictions were removed led to human rights and labour 
protection concerns. It was felt that elimination of these restrictions could 
lead to unforeseen abuses whereby merchants could circumvent the basic 
intent of the legislation. There was specific concern, for example, that some 
large chain retailers could proceed to "checker-board" a municipality or 
metropolitan area by alternately keeping some stores open on Sunday and 
some on Saturday by taking advantage of the Saturday closing option. It was 
also alleged that such potential abuses would violate the principle of a 
common pause day. In relation to these latter two points in particular, it was 
maintained that if in fact such abuses did occur, it was then incumbent upon 


the government and the Legislature to deal with such actual abuses. 
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There was also some discussion of the possibility of increasing the staffing 
limits under the Saturday closing option. In conclusion, however, a majority 
of Committee members felt that the current provisions of the legislation in 
this regard should be retained. The present provisions were felt to be 
consistent with the principle of a common pause day. However, strong 
objections by some Committee members were expressed to this position. 


Recommendations 
5. The Retail Business Holidays Act should be amended through the 


addition to subclause 3(1)(a) of bookstores, record stores, stores 
selling videotapes, photographic studios and private art galleries 
engaged in the retail sale of works of art and to permit the carrying 
on of a retail business on a holiday in an art gallery. These exempt 
retail activities should however be bound by the staffing and store 
size restrictions of subclauses 3(1)(b) and (c), respectively, of the Act. 


6. The Retail Business Holidays Act should be amended to delete the 
phrase "tobacco or articles required for the use of tobacco" under 
subclause 3(1)(a)(ii). 


re The Retail Business Holidays Act should be amended to provide under 
subclause 3(1)(c) that such exempt retail establishments be 
self-contained and have under one roof a total area, used for serving 
the public or for selling or displaying to the public in the 
establishment, of 2,400 square feet [223 square metres] or less. The 
intent of such an amendment is to specifically make the "roping off," 
or temporary closing off by any means of larger stores, as currently 
practiced, illegal under the legislation. 


8. The Retail Business Holidays Act should be amended to delete "except 
as sundries" from subclause 3(2)(b) and thereby serve to firmly restrict 
the range of merchandise permitted to be sold by pharmacies on 
Sundays and holidays. However, the Act should be further amended so 
that this merchandising restriction does not apply to. small 
pharmacies, i.e. those establishments with a total area used for 
serving the public or for selling or displaying to the public of less than 
2,400 square feet [223 square metres]. 


9. The Retail Business Holidays Act should be amended, through an 
addition to subclause 3(3), to permit flea markets and rummage sales 
to operate on holidays. However, such retail activities should be 
restricted to the sale of second-hand or used merchandise with other 
goods only offered for sale as sundry items. 
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10. The Retail Business Holidays Act, subclause 3(3)(b)) should be 
amended to permit the retail sale of nursery stock, flowers and 


gardening needs and supplies without an implied legislative restriction 
on the sale of such products on holidays. The wording "accessory 
gardening supplies" should be replaced by "gardening supplies." 


Pls The Retail Business Holidays Act should be amended, through the 
addition of a subclause 3(3)(d), to permit the retail sale of Christmas 
trees on holidays during the month of December. 


TOURIST INDUSTRY/AREA 
MUNICIPAL EXEMPTION 


In reviewing this issue the Committee firstly believes that due to the diversity 
of local conditions and requirements across Ontario, local municipalities 
should continue to exercise the authority to designate local tourist area 
exemptions. These decisions, as discussed previously, should be open to appeal 
by interested parties to the Ontario Municipal Board. 


After reviewing submissions and available research material on this matter 
and many actual local tourist by-laws, the Committee is firmly convinced 
that holiday retailing in some instances and local contexts plays an important 
role in providing services to tourists. Such tourist-related retailing is also 
important economically in many communities across Ontario. However, there 
has been some element of inconsistency at the local level in either choosing to 
grant or not to grant tourist exemptions. In this regard, the Committee 
believes that provincial initiatives to define tourism and establish a general 
framework for the role of holiday retailing in support of tourism could provide 
worthwhile direction and guidance to local municipalities. The development 
of such a provincial framework and policy standards would be in conformity 
with the Committee's Recommendation 2 and allow municipalities to take a 
more consistent approach to the formulation of possible local tourist by-laws. 
The Ministry of Tourism and Recreation should play a lead role in the 
development of such a policy framework. One basic matter, for example, 
which requires attention is the development of an accepted definition of 
tourism for Ontario. Such a definition from the retailing perspective should 
probably reflect visits and potential purchases by non-residents, whether 


other Ontarians, other Canadians or foreign visitors. 
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Such a tourism retailing policy framework should recognize the range of roles 
which municipalities and retailing activities therein might play in serving 
tourist needs. Based upon its public hearings across Ontario, the Committee 
believes that several general categories of tourist areas or centres may be 
recognized. These include resort areas which may specialize in primarily 
seasonal tourist pursuits, resorts or centres where tourism is a year-round 
important component of the local economy, communities or facilities which 
cater to business/convention activities, communities whose tourist business is 
based upon unique scenic or cultural facilities, and finally "border 
communities" which have or could develop significant local tourist business to 
serve American visitors. In each of these contexts the Committee believes 
that holiday tourist-oriented retailing could have an important role to play. 
This provincial framework should also consider examining the role of tourism 
and tourist retailing in northern and southern Ontario. This provincial 
framework might also discuss any possible adverse "domino effects" of local 
tourist by-laws upon adjacent or neighbouring municipalities. This effect 
could arise when one "open municipality" forces its competing neighbouring 
municipalities into opening their stores on holidays. Specific concern was 
raised regarding the practice or desire of some municipalities to declare the 
entire municipality a tourist area. The provincial framework might discuss 
regional approaches to resolving these issues, particularly in southern 
Ontario. The OMB appeal function being proposed by the Committee would 


also permit adverse inter-municipal impacts to be considered. 


The Committee also believes that local municipalities should be required to 
develop a local tourism strategy or plan to enable the local council to more 
fairly and consistently deal with the decision to approve, or to not approve, a 
local tourist area. Such a plan could discuss the desired role and function of 


tourism in the community and holiday tourist retailing in particular. 


Applicants for local designations would then be required to submit supporting 
information and data with reference to the local strategy in attempts to 
justify by-law designations. Local councils and interested parties would then 
be able to more consistently and fairly assess the merits of such applications. 
As noted earlier, the municipal decision on such applications would be open to 


appeal to the Ontario Municipal Board. 


23 


The Committee recognizes that this proposed provincial and municipal process 
is significantly different from current practice under the Retail Business 
Holidays Act. Therefore, in the interim, pending the possible introduction of 
such a revised process, the Committee unanimously agreed that in the interest 
of fairness all tourist area by-laws already or, in the future, passed under the 
current legislation should remain in force. 


In addition to these longer-term recommendations on this matter, the 
Committee also agreed to a number of more immediate recommendations 
which relate specifically to the current provisions of the legislation. The 
Committee believes that it would be more realistic and reasonable that 
"essential" in subclause 4(2) be replaced by either "important" or "desirable." 


There was some discussion of the proposal that, within the specified 
geographic limits of a designated tourist area all retailers should have the 
right to open on a holiday, including Sunday, in the interest of fairness. On 
the other hand, it was maintained that such more widespread retail openings 
could contravene the purpose of local tourist area designations which as 
proposed should be in conformity with a local municipal tourism strategy or 
plan [Recommendation 13]. In conclusion, a majority of Committee members 
felt that it was appropriate to allow a local municipality the option of 
specifying the "class of retail business establishment" within a local tourist 
area as now provided for in subclause 4(2) of the Act. 


In its discussion of a possible exemption for unique local athletic, 
cultural-recreational or heritage events, the Committee reached the 
conclusion that no such specific provision was necessary. Since such events 
would probably have an important impact upon local tourism, it was felt that 
such exemptions could be considered by the local council under the framework 


of the current tourist area by-law provisions of clause 4 of the Act. 


Recommendations 


123 The Government of Ontario, with the Ministry of Tourism and 
Recreation playing a lead role, should undertake appropriate analyses 
to develop a provincial framework and policy standards which would 
define provincial objectives for holiday retailing in support of tourism 
in Ontario. Such a provincial framework should develop a definition 
of tourism and be designed to assist municipalities in their 
consideration of local tourist area by-law exemptions under the Retail 


Business Holidays Act. 
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13. The Retail Business Holidays Act, clause 4, should be amended to 
require that a municipality, prior to the consideration and/or passage 
of a "tourist area by-law," shall prepare and adopt a local tourism 
Strategy or plan. Where appropriate such a plan shall take into 
consideration the provincial framework and policy standards 
[Recommendation 12]. The municipal plan should define the desired 
role and function of tourism in the community and discuss the 
potential role of holiday tourist retailing in the community in 
particular. This plan shall then be used by the local council in their 
consideration of local tourist area by-laws. 


14. Until the development of a provincial tourism policy framework and 
related municipal tourism strategies or plans, all "tourist area 
by-laws" adopted under the Retail Business Holidays Act should be 
recognized to remain in force. 


15, The Retail Business Holidays Act, subclause 4(2), should be amended 
so that "essential" is replaced by either "important" or "desirable." 


EMPLOYEE PROTECTION FOR HOLIDAY/SUNDAY WORK 


The Committee focussed upon legislative provisions to protect employees not 
wanting to work on Sundays and holidays and who may then be subject to 
disciplinary action or even dismissal by their employers. The Committee 
understands that the Employment Standards Act and the Ontario Human 
Rights Code each provide some measure of protection to the employee in this 
regard. The Committee believes that the Employment Standards Act is and 
should remain the primary vehicle for the protection of employee rights. 
Nonetheless, it was also recognized that in some cases employees may be 
reluctant to complain to the Ministry of Labour under the Employment 
Standards Act. 


To provide further employee protection in this area, the Committee also 
supports the expeditious reintroduction and passage of Bills 184 and 185. Bill 
184 - An Act to amend the Retail Business Holidays Act, 1986 - a 
Government Bill which received first reading on December 18, 1986, prohibits 
retailers from counselling or requiring anyone to contravene subclause 2(2) of 
this Act. Bill 185 - An Act to amend the Employment Standards Act, 1986 -—a 
related Government Bill also given first reading on this date, is designed to 


protect employees who refuse to contravene subclause 2(2) of the Retail 


Business Holidays Act. 
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Recommendation 


16. The government should expeditiously reintroduce and proceed with 


Bill 184 - An Act to amend the Retail Business Holidays Act, 1986 and 
Bill 185 - An Act to amend the Employment Standards Act, 1986. 


ENFORCEMENT AND PENALTIES 


To conform with its unanimous support for the principle of a common pause 
day, the Committee concluded that the penalty provisions under the Retail 
Business Holidays Act should be modified to remove any financial incentive 
for a non-exempt retailer to break the law and remain open on a holiday, 
including Sunday. The Committee unanimously believes that the penalty 
structure should be adjusted so as to directly relate to the value of sales and 
services provided by any retailer who is in violation of the Act. Furthermore, 
in recognition of the fact that the structure of the retail industry ranges from 
small independently—owned stores to large chain supermarkets or department 
stores and large shopping malls, the Committee also believes that the penalty 
structure should have an element of flexibility and be directly related to total 
gross sales or service on the day of the violation. This would remove the 
current situation where some retailers, who consistently violate the Act, 
appear to regard the current level of fines as merely "a cost of doing business" 
and who still appear to operate profitably in violation of the Act. 


In addition, the Committee also believes that there should be a specified 


maximum fine set out in the legislation as an added financial penalty. 


Recommendation 


We The penalty provision under the Retail Business Holidays Act should 
be amended to provide for a fine equal to 100 percent of gross sales 
and/or services for the day of the violation plus a fine of up to $1,000. 
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